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GR Case No: 888/16 

       IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS 

                Tezpur, Sonitpur 

PRESENT:  Ms. Sparsita Garg, M.A, LL.M, AJS 

Judicial Magistrate First Class, 

Tezpur, Sonitpur 

G.R. Case No. 888 of 2016 

          State 

          Versus 

Ashim Kumar Baruah 

(Under section 354/448 IPC) 

 

Charges framed on: 09.05.2016 

Evidence recorded on: 20.06.2016, 10.08.2016, 20.01.2018 

Statements recorded on: 16.03.2018 

Arguments heard on: 16.03.2018 

Judgment delivered on: 18.04.2018  

Advocate for the Prosecution: Mr. Niranjan Saikia, Ld. APP 

Advocate for the Accused: Mr T. Paul, Mr B. Sharma, Ms S. Kalita and Ms H. Devi.  

                                       

                                                   J U D G M E N T 

 

  Prosecution Case in brief: 

1. Accused person stood for trial for committing offences u/s 354/448 IPC. 

 

2. Prosecution case has been initiated on the basis of written ejahar dated 26.03.2016 

filed by the informant Smti. X stating inter alia that on 26.03.2016 at about 08:00 p.m., 

when she was in her kitchen cutting vegetables and at the same time waiting for her 

husband to return from the shop, her landlord entered into her rented house by 

pushing the door which was slightly closed and grabbed her with evil intention thereby 
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outraging her modesty. When the husband of the informant returned home the 

accused person fled away. Hence this case. 

 

3. On receipt of the ejahar, officer in charge of Rangapara Police Station has registered 

a case as Rangapara P.S. Case no 24/16, u/s 457/376/511 of the Indian Penal Code. 

Thereafter, I/O has launched the investigation of this case. After completion of 

investigation, I/O has finally submitted charge sheet u/s 457/376/511 of the IPC 

against the accused person.  

 

4. Thereafter, cognizance has been taken and summon have been issued to the 

accused person. On appearance of accused person, necessary documents required u/s 

207 Cr. PC have been furnished to them. On perusal of the materials on record formal 

charges u/s 354/448 IPC are framed against the accused person keeping in view the 

order of Hon'ble District and Session Judge dated 25.04.2016 and the contents of the 

charges are read over and explained to the accused person to which he pleaded not 

guilty and claimed to be tried. 

 

5. Prosecution, in support of its case has examined only four (4) witnesses and also 

exhibited few documents. 

 

6. On closure of prosecution evidence accused person has been examined u/s 313 of 

the Criminal Procedure Code, wherein he has totally denied the allegations leveled 

against him. On being asked accused has declined for defense evidence. 

 

7. I have heard the arguments advanced by the Learned Counsel for the accused 

person and Ld. A.P.P. Perused the materials available in the case record. Upon hearing 

both the parties and on perusal of the record, following points for determination are 

formulated for proper adjudication of this case. 

 

POINTS FOR DETERMINATION: 

Point No 1: Whether the accused person on 26.03.2016 at about 8 pm entered into 
the rented house of Smti. X to commit an offence and create annoyance and thereby 
committed the offence punishable under Section 448 of the IPC? 

Point No 2: Whether the accused person on 26.03.2016 at about 8 pm used criminal 

force upon Smti. X knowing that by the said act he outraged her modesty and thereby 

committed the offence punishable under Section 354 of the IPC? 

DISCUSSIONS, DECISIONS AND REASONS THEREOF: 

8. To establish the culpability of the accused person the prosecution side has 

examined four (4) witnesses and also exhibited few documents. I have gone 

through the same carefully. 
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9. P.W-1, Smti. X deposed in her evidence in chief that she is the informant of 

this case and the accused person is known to her. This alleged incident took place 

in March, 2016 at about 8:30 pm. P.W-1 deposed that she stayed in the rented 

house of the accused person and on the date of occurrence of this  alleged incident 

she was in her kitchen and the door of the house was closed but it was not locked. 

The accused person entered into her house and locked the door from inside and 

entered into the kitchen and grabbed the informant from back side. Further she 

has also stated during her testimony that her child was sitting beside her. The 

informant also deposed that the accused after holding her from the backside tore 

her clothes and pushed the informant in the bed after which she raised hue and 

cry. When the husband of the informant and few neighbours came, she somehow 

pushed the accused person and went straight towards the door and opened the 

door. The accused person then fled away from the backdoor of the kitchen.  

 

10. During cross examination P.W-1 deposed that she stated before police that the 

alleged incident took place at 8:30 pm and she used to stay in the rented house of 

the accused person and on the date of occurrence of the alleged incident she was 

in the kitchen of her house and the door of the house though was closed but it was 

not locked. Further during cross examination the informant deposed that the 

accused person entered into the house and locked the door and then he came in 

the kitchen and held the informant from the backside. The accused after holding 

her from backside tore her clothes and pushed her in the bed. When the informant 

raised hue and cry, the informant's husband and neighbours came and somehow 

she pushed the accused person and went straight towards the door and opened 

the door. The accused then fled away from the backdoor of the kitchen. P.W-1 in 

her examination in chief has also deposed that she used to pay Rs 2000/- as 

monthly rent to the accused person. The husband of the informant used to go to 

the house of the accused person and pay rent there. The agreement of the rented 

house was made between the informant and her husband along with the accused 

person. Now P.W-1 in her chief has deposed also deposed that she do not 

remember the exact date when she have lodged this case and that the police had 

not seized her torn clothes, however the informant has shown her torn clothes to 

the police.  

 

11. P.W-2 Smti Rekha Baruah in her evidence in chief has deposed that she 

knows the informant. The alleged incident took place on 26.03.2016 on Saturday at 

about 8:30 pm. When she heard hue and cry taking place in the house of the 

informant, she reached the rented house of the informant. P.W-2 has deposed that 

she saw that the accused person fled away from the backdoor of the informant's 

rented house and the clothes of the informant were torn and her hairs were 

messed up. Thereafter people had gathered there. 

 

12. During cross examination P.W-2 has deposed that she has not seen the 

incident by herself. She has only reached the place of occurrence after the alleged 
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incident.  She heard hue and cry from the house of the informant and reached the 

rented house of the informant. She saw the clothes of the informant were torn and 

her hairs were messed up. The informant is the sister in law of P.W-2. The distance 

between the house of Rekha Baruah/P.W-2 and the informant is almost after three 

houses. Many people gathered at the time of incident. Further P.W-2 deposed that 

the informant had stayed in the rented house of accused person for two months for 

a rent of Rs 1500/- per month, and she have only arranged the rented house of the 

informant. P.W-2 in her examination in chief also deposed that she has no 

knowledge if the rent was due upon the accused person to be paid by the 

informant.  

 

13. P.W-3 Dr. Dillram Adhikary in his evidence in chief has deposed that on 

27.03.2016 at about 12:30 am he examined Smti. X and on medical examination he 

found the following injuries: 

 

I) No external injury is detected at the time of examination. 

II) The weapon of injury could not be due to absence of any injury in the 

patient. 

14. Cross examination of P.W-3 is declined. 

15. P.W-4 S.I Aminul Islam is his evidence in chief has deposed that on 

27.03.2016 he was at Rangapara, P.S as an attach officer. On that day O.C 

Rangapara, P.S received an ejahar from Smti. X for the occurrence dated 

26.03.2016. On receiving the same, O.C Rangapara P.S. registered the case vide 

Rangapara P.S case No. 24/16 and entrusted him to investigate the case. P.W-4 in 

his chief has also deposed that he examined the informant as well as the victim 

Smti X in the Police Station and thereafter forwarded the informant for medical 

examination. Thereafter he proceeded to the place of occurrence and prepared 

sketch map which is marked as exhibit -3 wherein P.W-4 has put his signature as 

exhibit 2 (1). Further, P.W-4 in his evidence in chief has also deposed that he 

recorded the statement of the other witnesses at the place of occurrence and also 

collected the medical report of the victim. On 28.03.2016 he arrested the accused 

person and forwarded him to the court of CJM, Tezpur. P.W-4 has deposed that he 

have not found the accused person on that day. On completion of investigation he 

submitted charge sheet against the accused person Sri. Ashim Baruah u/s 

457/376/511 of IPC. Exhibit 4 is the charge sheet and exhibit 4(1) is the signature 

of the S.I Aminul Islam. 

16. During Cross examination P.W-4 deposed that the date of filing the ejahar is 

not mentioned in the ejahar. GD Entry no. also not mentioned in the ejahar. 

17. Learned advocate for the accused would submit that the evidence does not 

support the prosecution case as it is full of infirmities as the prosecution has failed 

to bring home the accusations beyond reasonable doubt, hence, the accused is 
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entitled to be acquitted. Now the question is whether the evidence-on-record is 

cogent enough in order to indict the accused. 

18. In this case, the main allegation upon the accused is that he entered into the 

house of the informant while she was in her kitchen and grabbed her from the back 

with an evil intention, tore her clothes and pushed the informant in the bed after which 

she raised hue and cry. When the husband of the informant and few neighbours came, 

she somehow pushed the accused person and went straight towards the door and 

opened the door. By then the accused person fled away from the backdoor of the 

kitchen. Now in this instant case P.W-1 is the sole witness to the occurrence of this 

incident. Further from the evidence of P.W-2 it appears to me that to a certain extent 

she had supported the prosecution story as she saw that the accused person fled away 

from the backdoor of the informant's house. During argument learned counsel for the 

accused submitted that the complainant and P.W-2 are the members of the same 

family. She is an interested witness and as such her evidence is not believable. It is to 

be noted that it is alleged that the occurrence took place inside the house of the 

complainant. Therefore, non-availability of any independent witness does not make the 

prosecution story doubtful. The Hon’ble Gauhati High Court in Jalilur Rahman@ 

Sonti Ali Vs State of Assam, Reported (2012) 2 NEJ 55  held that “The law is 

well settled that the evidence of close relatives, if found trustworthy and 

reliable cannot be brushed aside, only on the ground that such witness is a 

relative of the deceased. As noticed from common experience, in ordinary 

course, except the close relative, other persons hardly prefer to stand as 

witness.” In Sankirtan Tanti Vs State of Assam (2010) 4 GLR 280 Hon’ble 

Gauhati High Court opined that “The established law is that the accused can be 

convicted solely on the basis of the evidence of the victim girl, no matter 

whether they are corroborated or not, if her evidence is found to be natural, 

trustworthy, believable and inspires confidence of the court.” Hence, there is 

nothing on the record to disbelieve the statement of the complainant. Section 442 

Cr.P.C laid down that whoever commits criminal trespass by entering into or remaining 

in any building, tent or vessel used as human dwelling or any building used as a place 

for worship or as a place for the custody of property, is said to commit house trespass. 

Section 441 Cr.P.C provides that whoever enters into or upon property in the 

possession of another with intent to commit an offence or to intimidate, insult or annoy 

any person in possession of such property, or lawfully entered into or upon such 

property unlawfully remains there with intent thereby to intimidate insult or annoy any 

such person, or with intent to commit an offence, is said to commit criminal trespass. 

The evidence of the complainant and P.W -2 fully corroborate each other to the fact 

that the accused entered into their house of the informant with an intention to commit 

an offence. In the light of above discussion I therefore, come to the conclusion that the 

prosecution is able to prove its case of house trespass by the accused. The accused is 

found guilty of house trespass. 
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19.  Now, the question is - what is the definition of “modesty”. As the same has 

not been defined in the Indian Penal code, the Hon’ble Apex Court in Rupan Deo 

Bajaj Vs K.P.S. Gill reported in 1996 Cr.L.J 381 (SC) referring to Oxford 

Dictionary, observed the meaning of “modesty” as under – Modesty is a quality of 

being modest and in relation to woman means womanly, propriety of behaviour, 

scrupulous chastity of thought, speech and conduct. The word ―modest in relation 

to woman is defined as decorous in manner and conduct, not forward or lewd, 

shame fast. Now if we go through the ejahar it appears that the informant has not 

stated a single word with regards to the fact that the accused person tore her 

clothes and pushed her to the bed and outraged her modesty. But in her deposition 

she stated some new facts before this court. Mere exaggeration of prosecution 

story does not amount to conviction of the accused person. Also if we go 

through the evidence deposed by the P.W-3/medical officer it appears that no 

external injury is detected at the time of examination and the weapon of injury 

could not be due to absence of any injury in the patient. In other words no criminal 

force is found to take place against the informant. But nonetheless evidence and 

the materials available on record do not clearly disclose that the accused by 

applying force on P.W-1 pulled her attire thereby outraged her modesty. There is 

no direct witness to prove that the accused person pulled the attire of the 

informant except the informant herself. Moreover P.W-2 has clearly stated that she 

was not present at the time of occurrence of this incident as she was at her home 

and only on hearing hue and cry she reached the rented house of the informant. 

Thus, on perusal of the deposition of the complainant I do not find any short of 

evidence regarding using force to outrage her modesty by the accused. The 

element of sex is absolutely absent in the conduct of the accused. Hence, I safely 

come to the conclusion that the accused is found not guilty for outraging the 

modesty of the complainant. Hence in the absence of reliable and trustworthy 

witnesses the accused person Sri. Ashim Kumar Baruah cannot be held guilty for 

committing offence u/s 354 of the IPC. 

 

20. In the conclusion it appears that the accused is found guilty for committing the 

offence of house trespass u/s 448 IPC. However, the accused is found not guilty for 

using force to outrage the modesty of the complainant u/s 354 IPC. Hence the 

accused is acquitted from the charge of offence u/s 354 IPC. 

 

21.  Now we have to consider if the benefit of Probation of Offenders Act can be 

extended to the accused or not. Here it may be relevant to notice the following 

observations of the Supreme Court, made in Sitaram Paswan Vs. State of Bihar 

reporting 2005 AIR (SC) 3534 wherein the Hon’ble Apex Court allowed the 

appellant to be released on probation of good conduct on the ground that the 

occurrence took place in a spur of moment and traverse in nature and no materials 

is found from the record that the appellants have any previous conviction. In the 

case hand also it is seen that there is nothing in the record to indicate that the 

accused was convicted earlier for any offence. It is found that there exist enmity 
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between the two families of accused and the complainant since the complainant 

failed to pay the monthly rent to the accused person. In this case accused Ashim 

Kumar Baruah is 51 years of age. Therefore, considering the age of the accused 

and in light of observation made by various Court as discussed above I opine that 

this is a fit case where the benefit of Probation of Offenders Act can be extended to 

the accused. But one point which struck my mind is that while we extended the 

benefit of special provision to the accused, the interest of the victim shall not be 

ignored. It is alright that the accused shall be treated in reformative manner and he 

should be given a chance to rectify his fault but at the same time the interest of the 

victim shall not be lost sight of. We have to keep in mind that the victim suffered 

pain for his no fault. Accordingly the benefit of provision of section 3 of Probation 

of Offenders Act is extended to the accused person and he is released after due 

admonition with further direction to pay Rs.500/ (Rupees Five Hundred Only) as 

compensation to the victim.  

 

22. Let a copy of the judgment be given to the convicted person immediately free 

of cost as per the provisions of Section 363 (1), Criminal Procedure Code. The 

convicted person is also informed of their right of appeal against the judgment and 

order of conviction and sentence. 

 

23. Bail bond is extended till next six months.  

Given under my hand and seal on this 18th day of April, 2018 at Tezpur, Sonitpur. 

 

                                                              (Ms. Sparsita Garg)                                                     

                                                               Judicial Magistrate First Class 

                                                                               Tezpur, Sonitpur                               
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                                                      APPENDIX 

 

 

1. WITNESS OF PROSECUTION: 

 

1. P.W-1:  Smti X 

2. P.W-2:  Smti Rekha Baruah 

3. P.W-3:  Dr. Dillram Adhikary 

4. P.W-4:  S.I Aminul Islam 

  

2. EXHIBITS OF PROSECUTION: 

   

1. Exhibit.1: Ejahar  

2. Exhibit.1 (1): Signature of the Informant (P.W-1) 

3. Exhibit.2: Medical Report 

4. Exhibit 2 (1): Signature of Dr. Dillram Adhikary (P.W-3) 

5. Exhibit 3: Sketch Map 

6. Exhibit 3 (1): Signature of S.I Aminul Islam (P.W-4) 

7. Exhibit 4: Charge sheet 

8. Exhibit 4 (1): Signature of S.I Aminul Islam (P.W-4) 

 

3. WITNESS OF DEFENSE: NIL 

 

4. EXHIBITS OF DEFENSE: NIL 

                                                                                    

                          

                                                       

 

          (Ms. Sparsita Garg)                                                     

                                                               Judicial Magistrate First Class 

                                                                               Tezpur, Sonitpur 

  

 

 

 

 

 


